GERALD C. MANN

AUSTIN
Eororible Jo Co Voyles
Aasiciant County Attorney
Jeficxrson County
Becumont, Texas
Den Lire . Opinion No. 0-4002

Re: Arrests - scsorches withoud
: worrant - probtabls cause -
\ Toag,. :

_ Your request for oplnlcn hes been recelved and
- csrafully considerad by this department. e quote from
v.ur rejuost as followsg ' : -

r3averal questions have erisen in this
county relative to the prorer nrocedure to
ba followed with reference 0o the ekscking
of trucks for the purpose of ascerteining vhe-
thor or not the regilstration papers are being -
carried in the trucks et all times, as re-- . -
quired by Article 827a, Sac, 54 Ps O 1936, & .
ané zlso for the purpose of ascertalning
vheter or not the gnivers of sald trucks
havs chauffeurs licenses, eg required by law,
and the lszelity of the procedure beins fol-
lovied by the polloe officers of this county
in maxing those routine chsoks, _

, 36 that you mey be more familier with
the -questions that have arlsen we will state.
© a 6680, which we believe involves every polat
on which we will ask your opiniong .

A depubty constebls stations himself on
" one of our busiest thoroughfares, the same
being & State highuay boetwoeen the cities of
. Beaumont, Toxas, and Port Arthur, Texzs, and
fiaca down each and every truck or commerclel
motor vehicle passing along zold highway. (It
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will bo noted hero that theszae tiucks end
¢omnaroial motor velicles are not onenly
violatin: any of the laws of this Suate,
such as sppeding, running without suffie
ci=n%t clearance liskte, ate,, but are be-
Irn~ storped for tho sola Jursécae of a rou=-

. tirc check to seo if tho roe-istration rpapers

ery in the trucks end whather or not the
drivers ars in »cesession of & chkouffourt's
licenso to operate thuo sama),

vAfter the truck is storped it is
gaarched tO seo wWahathor the reristratica
ppors are in the same and tho driver is aske
ei whethoer or not hs bas 2 chaullfeur's

. license, If the-recistratlisa paners are

rot in the truck, or if the driver dooss
nct have a cheuifenrts lioense, as requirad

by law; then and in that event the driver

iz given o ticket, such sa is given in

- spreceding cases, requiring tha driver to

avpecy at a nenmed Court, on a psrticular .
dcte. The officer makins the arrest then
rees iato the Jucstice Court and in several
instences the driver of the motor vehicle,
who has been glven a tickel, appsars in
Ccurt on the date pamed theraln, enters
his plea of guilty oné pays his fine and .
costs, In scmes lnstances no warrant of . .
arrcst is ever issucd by the Justice of the
P-ace and in sone instences the Justice
dous not issue a subloena for the withesses,
It 12 pften the case that when the dofandent
anpears he rploads gullty before the Justice
of Yeace in tho abscnce of the arresting
oificer or any other wibness or witnesses,

" "he guestions arisinc out of the above
state of frets, end on which your opinion
is requeosted, ars:

- w{1l) Does & Sharir?, Daputy &reriff,
Constable, Deputy Constable, City Tolice
Cfficer or Hirhway Paltrolman have the
lemel right to sto» any motor wvehicls,

ba it & commarcinl motor vehlele ox -
othorwise, unless ithp driver of said
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ootor vohlele i3 openlty violatins scms
law in visw of the arresting offlicor,
cr unlesa the arresting officer has
rrobable cawse to stop the same and
sezrch the vohicle to sscertain whethar
or 5ot rozistration nepars ere being
caryied, as requirod by Article 8Z7a,
Secs 5, P C. 193867 '

"Cur Opinion:

"ife £ind no »nrovision ir the law sivins
ary of the Przce Officers zamed above th
lernl risht to atop any motor vehicle unloss
thoy have probable cauvso or unless & driver of
the same is violzating scme lsw in thelr pre-
scnce, such as speedinzg, runnirng without clearw
spea lichts, ate. -In Cornelius on Search ard
Selzure, Second Idition, Peges 41-4Z, the
euthor uses these wvords: .

neryithout a doubt, the abelitlon ol
coagstitutional restreints acalnst un-
roagonabla searchos ané golzures would
-be of assistance in detectias and appre~
hending violators of law - gomething:
grextly. to be desired, But, on the
cther hand, §f :offficers of the law
vore givea unlinitoed llicense to ssarch
persons, hones, offices, autonobiles,
end effects vhenavar they deaire, ths
nztion would be saddled with a nulsante
of the first magnituds, which, in 1t~
salf, would .tend to brins all laws in-
to-disre-ute. If, for exmmnle (as hes.
frequently been the c¢sse), =n over-
zoalous officer should agtation himsel?
on one of our trunk highvarye, over wialch
thousarnds of automobliisg rravel edolh 4oy,
'stop evary car snd search tha occupants,
greetly to the annoyanes and humilietlon -
of meny innocent peorle, would not such
a practica tand to briig unrecaessary pro-
judice and odium upor the law itself??
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"Thareffre, 13 our osninion Police offi-

¢ars have no leocgl ri bt to stop trucks, motor
volilcles or passensor cars in tho way outlin-
ed abova. o

"(2)} Toos any “once Gfficer, and more
espacially thoss named ohove, have the
ri-ht undar tis low as it is ~ow wriiten
te ilve o ticiat wharoin the driver of
ths zotor velicle is required to appesr
in Court s & letcr date, excsnt the vio-
latlion for spondinz? .

- “Gur Opinlon:

"Wa £ind no provisica Tor this preocadurs

iz tha 3tatutes for any vizslation of the highe

v lawve other than spesdinz. Article 792

e Cu rcads as follovws:

"tIn case of eny “arson erraested for
viclation of ¢he precedins articles re-

- 1lating to. speed of vhhlceles, vnloas such
nerson So arrested shall demand that he
ba taken forthwith befores a Court of
competent - jurisdiction for an irmedinte
hearips, tho arrosting officer shall
take tho licensae -nuaber, name and mske
of the car, the name and address of the .
operator or driver thercof, and notify

- guch opaersior or driver in writing to

appecr before o dosiznated Court of -
competent Jjurisdietion a2t a time and
nloce to be spocifisd in suchvwritten
‘notica ¥k, o

ephig Article, in our bpinion,\clearly.atatea-'

. that a notice to zppear orly asplios in speeding
G808, ’ . ’

*{3) If « ticket iz gmiven for any
violation of the traffle laws of this
State, other than. for snecding, to an-
nexy in Court et a namod dste thereln
ond the driver fsils to and rofuses to
-comoe into {ourt on s2id dute, will his
failure to esnpenr in Cocurt be the basis
of tho £iliny of eunnthor complaint for’
fellire to enneax? .
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“Our Crinion:

vIf wa ure corrsct in our o»inio:n on
estion Yol £ above, then it is our orin-
ion that the fallure of tke driver to anpear:
&t o named Gate weould not end could not bo
the bosis of the flling of ancthsr complaint
for fzilure to amnezr. ‘

~{4) ZIf 2 ticket ig civon, in a
caso in whiech tho defendant is chorged
with 4. traffic law visleticn, otheoyr than
Tor spoadins, and the errosting officer
©iiig his eomplaint in the Jusiice Court
cnd ao warrant of arrest is issued tharose-
chn, vub the defondsnt ardears in Court
cn a oenagd dete and enters his plea of
sailty, 1s the arrosting officer sotitled
to an arrest fee? .

"0ur Oniniony

"I vve ars correct in our opinion on
Jusstion Wo. 2, that is, thkat the arresting
officer has no rizht to glve a tleket for any:
treffic law violaticn, other than for speed-
iaz, then 1t .1s our oplaion that the errest.
is illeral, end irasomueh e 2o warrendt of
arrest 1s issued the Justice of Peace could
20t chzrge for the same, ner would the ar-
rosting officer be antitled to an arrest fea,

n(5) If tho defendant appeurs 1n
Court, in response to a ticket given
to him for eny traffie law violatlozn,
other than spoeding, and the arresting
officer elso appears in Court at the
gome time, and no subpoena has been i9-
susd by the Justice of the Poace raguire
in; the presonce of the arresting offi-
cer, or any other witnessca, would the
arreating officer, mersly by his presonce
in €ourt, be entitled tou a witness faoe,
evsn thouzsh he was ready end willing to
testify in the casaeY¥ ' .
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"Cur Orinions

. *Ia cur oplafon the crrast was illegel,
ro subrosgna haviay bsen issu.d requlring the
rresonte of tho arrestiag efficer, or any
othor witnoss, his nore presence in Court
vould not entitle him (the arresting ofTicer)
to & viitnass fee, even theush ko stood ready
end willinz to tostify in the case, Arti-
clo 1080, Coae of Cr iuinal Procadure, roads

a8 follow

"'“o foes shall be allowa& to & por-
son ag witness Tees unless such person
tas heen subnoenced, attached or racog-
nizad as o withess in *43 caga,!

*{3) Undar the facts gtated in Ques-

 tion £; irf the delendant is in Court

and has not before baen sorvod with a

warrant af srrezt and a warrant of ar-

rest 18 1a the officer's hands, can he

laegally sérve thoe defenlant uyon nis , .
~~appecrance in Court and then oharge an ) _

arraost fee tuarain? - ‘ .

n0ur OQinion:

“If the warrant of a*rest hes been is-
suzed cnd is in the hends of the officer, then
- 1t is our opinicn thﬂt‘he can sQrve the same
upon tho defendent st that time; whether he
be in Court or =zt any other plece.

*{7) . If you hold that police offi-
cars 4o not have the. risht to stogz
tor vehicles, as outlired in ¢ uestion
Nb. 1, then anﬁ‘in that event would the
officer so stoyping cnd searchling the
trucks and othsr motor vahlcles be : .
guilty of the orfense of unlawful are

- rost? .

*Cur Opinion:
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| wpArticle 1169, Penal Code, roads as fol-
lowss ‘ .

ntralse ilmpriscenzent is the wilful
detention of acother cgainst his con-
scnt and vhore 1t is not expressly azu-
thorized by law, whethsr such detontion
be effected by an essault, by actual
violenece to the perscn, by threats or
by any other wiich restrains the party
50 detained frox removing from oze place
40 another ¢s he may seeé proger.'

v"Tn view of this State it is our opine
isp tkat the officer would be gullty of the
oifense of false Imprisonment in making the
arrost 2s outlined in Luestion Ho, 1,"

SQGtion-ﬁa'pf-Article a27a vbrncn's‘hnnotated 
Texag Penal Code, &as amended by the-ﬂcts of 1941, 47th Legis-
“lature of Texas, reads as follows; S

"Sec, Sa. Upon application for regis-
tration of any cermerclal motor vehicle, _
truck tractor, traller or seszi-trellor, the °
applicant shall deliver to the Tax Collector,”
or one of his duly authorized deputica, an . .
affidavit, duly sworn to before an officer au-
thorized +o administer oaths, showing the weight
of said vehicle, the rpaximun lozd to be trans-
ported thsroon, and the total gross welght for
‘which said vehicle is to dhe registerod, which
affidevit shall be kept on file by the Col~
lector. The license recelnt lssued to the.
epplicant shall also show said total gross -
welzht for which said vehlicle 18 registered,
A copy of saild receipt shall dbe canrried at
~all times on any such vehicle while same 1s
upon the pubdlic highway. e

*The copy of the rasistrotion license re-
ceipt above resuired shell be admissible in
avidence in any cause irp which the gross-resgis-
tered wolrht of such vekiole is an losue, and
shall bo prima facle evidencse of the gross
weisht for which such vehicle is registored.
Ssuch copy of tho rogistration license receipt

'jf
_f
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“shall to displayed. to eny officor authorized
tc eaforce this Act, upen reguest by such
officer,

*The driver, owney, opcrator, or other
parson operating or driving sueh vehicle,
f2iling to corply with this »rovision of this
Act, shall be guilty of a migdemeanor and -
unoa conviction shell bao fined in any sunm
not exceeding Two Hundred (I200,00) Dollars,®

Article 827e, Sectior 68, Vernonts Annotated Texas
Ponz2l Ccde, o3 axmended by the Acos of 1941 4£7th Loglislature
of Texas, reads &8 followst

*Sec, 8, Any license and weight inspec-
tor of the Department of .Fublie Safety, any
Lizbvay patrolmen or aoy sherlff or his duly
suthorized deputy hoving rsason to believe
thot the gross welsht of & looded -vehielo is
unlawful is suthorized to weigh the sams by
means of portadls or stetionary scales fur-
nished or established by the Department of
Publie Safety, or cause the 3ame to be welgh- :
¢d by any public welgher, znd to reguirs .
thet such ve&icle be driven to tho rearest ‘

“availadle scales 4in the dirasction of destina=
tion, for the purpose of welghiang. In the
event the gross welsht of aay such vehiocle
bs found to excecd the maximum gross weirsht
authorized by law, such licanqe and weight
ingpector, highway patrolman, sheriff, or his
duly euthorized deputy shall demend and re-
quire ths opsrator or owner theresf to un- '
load such porticn of the lcad es8 pay be nec=
essary t0 decrease the gross wolsht of such
vohicle o the mazimum gross welight authorized
b7 law. Frovided, howaver, that if such losd-
consists of livestock, perishable merchandise,
or merchandise that may bhe damsged or destiroy-
ed by . the wesaether, them such operator shall
be permitted to procsed to the nearsst prace
tical unloading point in the direction of
dsetination before discharging saild excess
¢carzo, The officers named herein are the
cnly officérs euthorized to onrorce the pro-
visions of this Act,.* .
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Prior to its amfru"ent in lgél the abova quated
statute read as ’ollows.

‘AL, 8&7&, sec, 8, 4iny 11censa end
walsht inspestor of the State Hishvay dew
pacl r*“a“t, haviaﬂ ranson 1o *nlﬁave that the
sross wei:ht of a londed wohicle is uzlaw-
_ul is suthorizad tc waish iha came elithor
oy dsanq of sortacle cor stntio“bry sctles,
tnd 6 rsauire thot suck vehiclo te drivea
to the nszrest gecalss in the event cuch ,
sczles aro within tve milss. The inszector
may Vhen roquire tha drivnr or operator 1o

. urload inmmedietely such norvion of the load
us may be nscessary to decrscze the gross
vaight of such vehicle to the maxinum gross
*cibht spocified by tiis Lct.™

The courts have not yei construed the 1841 amend-
ments to Sections Za and 8 of Article BZ7a, suprsa,. Ebwevsr,
the ccurts have coastrued the zlove quoted sectlions which
vore in effcet prior to the 1941 arendments.

The cese of Deshong otor Fréight Lines, Inc. v.

Zomiins, ot al, €9 S1 W. (2d4) 10353, held that a trucking com-

peny wes antitled to an order restraining sheriff, deputy
3hariff, highvay offioer, ¢onstudlas, deputy constsblee

and county attorney Ifrom arresting truck drivers and w&ioh-
izg and "causing to be welshed truc&s for ths zurpose ol as-
certaining whethar they wore lozded in excess of 7,000 pcunds
cince the statute (then in force & 827a, sec. B, nrior to
the 1941 amendment) conferred sueh. suthority on "Yicense anrd

~waiht Anspectors. The caze of Hoad v, State, 96 3., W. (24)
891, was cited in .the court’s opinion. In the Head casge,
tha arrest wvag made by a cons trble whom Judgse Morrow of the.

- Taxsz3d Courd of Criminal Appeals hald wes without authorlty
to-arrest without warradt, for rofusal to drive truck to
zceles to ascertain vhoether the truck wam overloaded, under
statutes vesting poace officers with right to arrest without
wvarrznt if bresch of the peece is being commiited in officers:t

‘presence, the operation of an overloaded truck not belng
yer se & breach of the pence™.

. " T'o quobe Yrom Juige Sharp's oninion (Texzs Surreme'
Ccurt) in the cass of Hew Way Lunber Company v, Smith, 96
Se {(za) 280, as followsg
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"The dexinant purvose of the laws en-
gcted on thls subject i3 tho safety of the
rublic from injury and loss of life through
the opoeration of motor vehicles on the jube
1ic hizloyays., 5t is a nmettor of co-mon:
xnowledgo that many persons are injured, and
znny lives lost, through the operation of
zotor vehicles on the yublie highvmys. The
lnw.also has for its ra-sopable purposs the
protection of the highways from the opsrae
-tion of overloaded trucks therecnl  Under
the low, officers desiunnted to enforce the
rrovisions thoreof should have the rigzht to
lerznd that oper=tors of mctor vchicles
sirow their poraits issued byvirtue of arti-
cle 911lb, wlthout & sezrc¢h warrant., If it
218 nocessary that a seusrch warrsnt should
ba recuired to obtalin such informatiocn,
one of the main purpeses of the law would
ba nullified, If an ¢fficer muthorized
to enforos ths lew appiroaches the driver
of a nmotor vehicle for the purpose of escer-
taining if he has a permlt %o operate the
came on the public M ghweys, and the driver
declings or rofuses to show such permit, it

~logically follows that the offiser would have
probable cause to bslieve that tho motor
vehicle is belng opersted oa the public high-
ways in violation of lew. Likewise, section
6, art, 827a; Vernonts Ann, P, C., suthorizes
an inspector to stop & vehicle and welgh 14,
' if he has reason to beilieve that its lozd ex-
cceds that allowed by law; end, i1f the loesd
is excessive, require the operator to reduce
it to the emount preseribed by the ect, It
clearly anpeara that this secticn of tho state
ute doss rnot prohiblt thse use of motor vehi-
cles on the public highways, but is merely

a reguletion of their use, Therofore, if
the offlcer should have probable cause to be-~L
lieve that a motor vehicle is being operated
wlithout & pormit, or that it 1s belng oper-
ated with -an unlawful- lozd, he would have

tho right, without a search warrant, to stop
the driver znd guestion him adbout his risht
to cperate a motor vehiele upon the publie
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richeaye, and, if naed b2, asccrtaln whether
thsa oneratiun of the reior vehicle is in
vislzticn of law; and if such driver 1s opore
ating the motor vehlcele in viclation of low,

" Prr:st hinm witbhout & warrant. To hold

otharwice would rocder inaflfective tho rea-
soncble and wholaesoxe laws enccted for the
protection cf the rublic ard the highways.”

Ve cLoto from the case of \,cob v, State, (Taxaé'
court ¢t Criminal appe&ls} 128 So W {24) 48, as rollownx

e finﬂ from the testirony thst this
inzpsctor, cffer hearing this truck coming,
flsa8hed his lisht and dirzeted the appallant
to arive to the side of the rozd nd be -
welzhad upl which the e“pallunt readily
éid, and after -such welzht had Leen ascer-
tai1ed appellant agreed to drive into San -

Yercos, & short éistancs away end be thore
wciunad cn stationary scalee, whare the

- pams result was obtained, at this in-
spactor had suthority ss to do, weo find to

. ba held by our Suprsme Court in the case
of New Way Lumber Cc, v, Smith, 128
Tex. 173, 96 8, We 24 2B2, and in an ex-

- heustive oninion by Jusiice Sharp 1t is said-
or rage 290 of 96 S. . £4 thersof: tlike=
wisa, section 8, art, B27e, Vernoa'Vs Ann,. -
Pe Cay authorizes an inspector to stop &

- vghicle cnd weligh 1%, if he has reaason 4o
beliove thet its load exceeds that allowed
by laws end, if the lozd 1s exce"sive, ro=
guire the ooerator to reduco it to tho :
anount prescribsd by the sct. It clearly
appears that this sacﬁion ¢l the statute
doos not prohibit ths use of motor vehicles -
on the publie highvays, but is merely &
ragulation of thoir use, Thorcefore, if the
officor should have probadble cause to be-
1iove that mmotor vehicle is Yeins operate
ed without a poralt, or $that it is belng
operated with an unlawiful losd, ko would-
heve the rizght, without a search warrant,.
to stop the driver and guestion him ebout
his right to operate & motor vehicle upon

o)
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the public hlghways, and, if n-ed bde, as-
cartsain vwhother the opersticn of the motor
venicle is in vicl.ation of law; and LT such
¢river is operating the motor vehicle in
viglatisn of law, arrsst him without a
wvarrant. To hold otherwlsoe would render
inoffoctive the rexsocnable and wholesone

2ws enacted for the nrosectiion of the pube
lic and the highvays.! :

"This court has hold in ¥oad v, State, :
131 Tox. Cr. R. 96, 96 8., W, 24 ©51, that the
loesislzturs has gilvon tho above rmontioned -
powers as set forth in Art, 82%7e, Seco. 6,
suprz, to llcence ond wolsht inspeetors of
. the Highway Departmont only, end thst a
ccastudble or other pes2co officer of the
<“tate hns no such powar. Tals opinlcn in
the Yead case was ¢ited end followed by
the Amarillo Court of Civil Appeals in the
cese of Do Shong Motor Freight Lines,
waere the freight lines were seexinz en
injunetion egalinst Hepklnas, a deputy she~
rirf, who was dei§hing end causing to be
walghed appellant's trucks for ths pur-
nose of ascertaining whethor or not sane
wers overloadsd, It was thereln held that:
such officer 4id not have that powor, same
having been lodged elone in such lnspece
tors." : ' ' :
. wo call your particular attention to the following
porticn of Seotion Sa of Article B827a, supra, to wit:

"Such copy of the resistration license
receint shall be &I’ulgied 10 _any oiricer
‘authcrizod to snionss Liols sola" '

Obviously, the officers authorized to enforce the
aect would have the authority to flag down or siznal the
- oparators of such vehicles to stop in order that such offi-’
cers could have tho opportunity to request the operator to
display the registrotion receipt for such vehicle. ¥We have
concluded that Scctions B dnd 6 of Article 8274, V. L Te Po Co,
should be construed togethexr and that the officers naued in
Section 6 are the officers authorlzed to enforce Section Sa,
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Conference opinion Ko, 3058 of thils doepartmant
holds, econg other thinua, thet & constable is not entitled
to o foe for sumrmoning wiitnasses unless he actuelly surmoned
anid witnosses,

: Ye quote from cninion No. 0963 of thls department
a8 follows ..

“In answer to your cuestions (a) and (b)
of Question Ho. 1, the deteraination of whethex
‘or not tho motorist was under crrest by the
constable depends upon the followlng issua of
fects ,

"11¢ the motorist had attempted to
loave at the tizme the ccnstable stopped
him, would ths consteble have pe*mitted
him'to leave?'

' "You are resgeotfully advised that it is
tha oplinion of this department that if the above
‘auestion be answered in the pegative, the motor- -
ist was under errest. If the above question ba
anawered in the affirmative, the motorist wes
not under arraest, You are further respectfully
;advised that it is the opinion of this depart-
“mont that if the above guestion be answered in
the negative the driver was under errest, re-
gardless of whather or not the conatable took

the motoriat 8 bond,."

Ye quota from opinion No. 0«2104 as fullows:

"It is a guaestion of fect as to whather or
not the License and Welghts Inspector arrssted
the truck driver at the time he stopped him and .
gave him a ticket., If the truck driver was ar-
rested by the License and VWeights Inspector 1t
was the duty of the Liconse and haights Inspoce
tor to carry the truck driver before the near-
o3t nmezistrate and thies duty could not be per-
formaed by the giving of & *ticket' unauthorized
by law, If he did not errest ths truck driver
thore was no ansceossity or lawful reason for his
ettampted effort $o msnulre the truck driver to
appaar in court et & luter dats upon the pure -
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ported authority of a 'ticket'. I the truck _
driver was aryested and released without author- '
ity of law, he would parhaps occupy the same o
status of 'an escaped prisoner', Iul regarde
" less of whather or not ths truck driver was an
tescaped prisoner' if ths constzbls executed
a valid warrent of arrost legally issued by
the Justice of the Peace by arresting said
truck driver at & leter date he would be en-
titled to an errest fes and his proper mile~
ege. If he executed welid subpoenes for wit-
nesses in the case lawfully issusd by the -
Justice of the Peace he would be entitled to
Lis fees end mileage for . executlng such pros
co9s8." ' o '

‘We encloge herewith copies of said opinions for
your information. ‘ - o

. We respectfully call your attention to the follow-
ing provisions of House B1ll 20, 47th Leglslature of Texas,
xnown es the Driverts Licenss lLaw, ocdified as Article 6687b,
Vernon's Annotated Texss Civil Statutes, to wit: . ot

ngection 1.  Def1hit1on of words aﬁd. :
phrases. - . . L

- w{m) 'Operator.' uvery person, other
than a chauffeur or commsrclial operator, who
is in actual physical control of a motor vehl=-
¢le upon a highway. | :

- #{n) 'Commerocial .operator.® Every pex-
son who is .the driver of a motor vehicle de~
signed or used for the transportation of pro-

" perty, including all vehieles used for delivery
purposes, while said yehicle is being used for
commercial or dellivery purposes.

"(o)LJChaufreuréfwfﬁvéry person who is
the driver for wages, .compensation, or for .
fare, of a motor vehicle transporting passen=--
gers., 1;.-_- SR . .

"
.« s @
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"Saction 13. License to be carvied and
exnibited oa demand,

"Every licensse shall have his operztor's, .
commoreial operator?s er chauffeur's licenss in
his immediate possession at all times when op-
erating a motor vehicle and shall display the

- same, Uonon domand of a megistrate or any -of'ficer
¢f & court of coapstent jJurisdiction or any
paace officer.” ?Undersaoring ours )

Article 28, Vernon's Annotated Texas Code of Crimp
inal Procedure, reads as follows:

“The rollowing are 'peace officers:' the
sheriff and his deputies, constable, ths mar-
shal or policemen of an incorporated tovn or E
city, the orfficers, non-commissioned offi- ¥
cers and privates of the State renger force, 3
end any private person spacially'appointed to
execute eriminal procsss,.”

The case-of ¥ilson v. Stete, (Texas Court of Crim—
iral Appeals) 36 S. W. (8d) 733, holds thet & deputy congtable
- 43 8 veace officer. This case holds that elthough deputy
consteblas aré not named in Article 36, V. A. C. C. P., supra,
a3 peace officers, they are peace ofricors by virtue of
'Article 6869% Revised Civil Statutes of Texas,

Ve answar your queations zs follows:

. 1. In your first quastion you refer to Section 5

of.Article 827a, 1936. Uhdoubtedly, you msan to refer to

Sectlion Sa,. which'was amonded oy tha 47th Legislature. It
is our opinion thet a constable, deputy constable and city
police officer do not have aut&ority to stop a motor vehlcle
for the purpose of demanding the motorist to displey te

such officer the registration license rsceipt for suck auto-
mobile required under Ariticle &27a, Section Ta, supra, re-
gordless of wheathar or not suca officer bad probable cause
to believe that such motor vehicle or motorist hsd no such
registration papers. It 1s our further opinion that under
Ssection 5a, supra, the othsr officers named in your requast,
wo wit, sheriff, deputy sheriff end highway patrolmen, would
have the authority to stop and request opsrators of the -
vebiocles namsd in the statute to show or display to such
officer the registration license receipt for such vehicle,
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end it would not be necessary for such officers to have.
probable csuse to believe that auch motor vehicle or motore
4st had no such registration papers. If the motorist re-~
fuzed to display such registration papers to the sheriff,
deputy sheriff or highway patrolman he would be subject to
a fina gad such refusal would, we think, in a proper cass
constitute probable cause authorizing such officer to
search the vahicle. It is our further oplnion that all
peace offlicers, including the officers idamed in your re-
quest, to wit, sheriff, depmty sheriff, constable, deputy
ccnstable, city police officer and highway patrolman have .
ks lepal right to stop and raguest motorists to display
to any of such ofricera, their operetor's, comnmercial -
operator's or chauffeur's license, and it would not dbe
necessary for such officers to have probable causs to be-
1ieve that such motorists did not have such licenses. - If
the motorist refused to dissley-such license or licenses
to a peace of ficer and could act producs his license in
court et shis trisl he would be subject to a fine and such
refusal would, we think, in a proper case constitute probe-
eble ¢ause authorizing such peace officer to search the
notor vehicle., If a coastable, deputy constable or city po-
lice officer. should stop an operator ofa commercial .motor
vehicle to demand the display of his commercial operatort's
licenss, and the operator produces his proper license such
of ficer has no authority to demand that the operator display
. his registration papers requirsd under Section Sa, supra,
and would have no authority to séarch the operator's -vellcle
for such papers. ©Of course, such peace officers would also
. Iave suthority to make such other searches and seizures
' upon probable cause as the 1aw'author1zes.

2. We egree with your answer to the second ques-
tion, ' B ‘ .

‘3. Ve agree with your answer to the third ques-
tion.

-~

A&, The answer to your fourth gquestion will depend

upon the facts as to whetler or not an arrest was made by
. the officer under the rule laid down dn opinion No. 0-983 and

‘upon the further question as to whether the arreat without
werrant was euthorized by law. If the officer made an arrest
for en offense under circumstageces whioh the law authorized
him to make without warrant he would be entitled to an er-
rest fee. If no arrest was made oOr if an illegal arrsst was
made no arrest fee would be gue the officer.

S
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Ed

5. In answer to your fifth question, it is our
opinion under the facts stated thet the officer would not
be entitlad to a wiltness fee, ragardless. of whether the are
rest was legal or 1llegal. ~(%ie do not pass on the question
of whether an.arrest was made and if made, whether legal or
illesal, 28 we 4o not Bave sufficlent facts to pass on thase

ouestions.)

6. In answer to your sixth question 1t is our
opinion that if the officer made a legal errest without
vaerrant he would have already earnad his“arrest fee and it
would not be necessary to serve the derendant with a warrant
in order to earn his fee. If .the officer.made no arrest or
rede an illegel arrest without warrant, he:would, of courss,
not be entitled to an arrest feo; honevs;, it he subsequent-
1y =ade & legal arrest he would be encitled to an arrest fee,
He would, however, in no case be entitled to more than one

arrest fee. _ : ST 4

rs

7e - Ybur seventh ouaﬂtion is rather brosd and we
do not have sufficient facta” to pass on same. The innocence
or gullt of each particulaer officer will dapend upon all
the feots and circumsti/pes in esch case,

'f:“u;* - 'Very truly yours-
' AE“DRH“Y GENERAL OF TEXAS

%‘/%M

AR ‘“'run,rT ) " ¥m. J. Fanning
'...1. ‘-"-—«H.AL . ‘ . o . ASSiStant

ENCLOSURE
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- OPINION




